
STATE LEVEL ENVIRONMENT IMPACT ASSESSMENT AUTHORITY 

To 

The Chairman, SEAC-1 
"The Chairman, SEAC-2 
The Chairman, SEAC-3 

SEIAA-2018/CR-150/SEIAA 
Environment Department 
Room No. 217, 2nd  Floor, 
Mantralaya, 
Mumbai- 400032. 
Date: 30.01.2019 

Sub 
Consideration of proposals involving violation of El A notification, 
2006 amended till date. 

Dear Sir, 

In pursuance of the notification dt. 14.03.2017 and O.M. dt. 15.03.2018 & 16.03.2018 
issued by Ministry of Environment and Forest (MoEFCC) on procedure to be adopted for 
dealing with the EC violation cases, the development of a protocol for Assessment for 
Environmental Damage and Estimation of Remediation Costs for Building Construction 
Projects was under consideration. 

Accordingly committee was constituted for evaluation process to evolve uniform 
guidelines to deal with the cases of violations under the chairmanship of chairman, SEIAA as 
below- 

1. Shri. Ajay Deshpande, (Ex. Expert Member, NOT) 
2. Shri Mukund Athavale, Member, SEIAA 
3. Dr.B.N.Patil (Director, Env.), M.S., SEAC-II 
4. Shri. Ahhay Pimparkar (Sci-I), M.S., SEAC-I 
5. Shri Joy Thakur, 	M.S., SEAC-Ill 
6. Shri Raghunath Mahabal, Advocate 

Above committee has submitted its report to Environment Department. Further, after 
due consultation with stakeholders and NABET accredited consultants in a round table 
workshop held at Pune on 21" December, 2018, it is decided to follow the provisions of 
MoEF&CC notification dated 14.03.2017 and refer the report submitted by committee for 
Assessment of Environmental Damage And Estimation of Remediation Costs For Building 
Construction Projects initiated without obtaining mandatory Environmental clearance. Copy 
of the same is enclosed herewith for kind perusal. 

In this regard, I have been directed to inform you to start appraising the proposals 
under violation as per the provisions of MoEFCC notification dtd.14.03.2017 and O.M. dud. 
15.03.2018 & 16,03.2018 and refer the report of committee on Assessment for Environmental 
Damage and Estimation of Remediation Costs. 

Thanking you. 
	

CD 
(D. S. Bhalerao) 

Scientist -2 , Environment 

D.A.: as above 
	 Govt. of Maharashtra 

Copy to 1. Chairman. SEIAA. 
2. P.S., Environment and M.S.. SEIAA. 
3. Member Secretary, SEAC-1/2/3 



An Approach for Assessment for Environmental Damage And Estimation of Remediation 
Costs For Building Construction Projects initiated without obtaining mandatory 
Environmental clearance (Violation Cases) 

1. Ministry of Environment and Forest (MoEFCC) has issued a notification on 

procedure to be adopted for dealing with the EC violation cases on 

14.3.20171  and also, give 6-month amnesty window for such proponents 

who have violated the EC regulations. These violations are primarily 

related to initiating the project work or carrying out the project activities 

without obtaining the mandatory EC. Special EAC was also notified to deal 

with violations cases at the central level. Subsequently, on 8.3.20182, 

MoEFCC issued another notification which delegated the powers to deal 

with such 'violation cases' to the concerned SEIAA and further provided 

an additional amnesty window of one month for such project proponents 

to apply for grant of EC. 

2. The notification dated 14.3.2017 stipulated the procedure for 

consideration of such cases where construction of projects was carried 

out without obtaining EC, treating such cases as violation cases. The 

important provisions for considerations of such proposal in the said 

notification-are-as under; 

(2) In case the projects or activities requiring prior environmental 

clearance under Environment Impact Assessment Notification, 2006 from 

the concerned Regulatory Authority are brought for environmental 

clearance after starting the construction work, or have undertaken 

expansion, modernization, and change in product- mix without prior 

environmental clearance, these projects shall be treated as cases of 

violations and in such cases, even Category B projects which are granted 

environmental clearance by the State Environment Impact Assessment 

Authority constituted under sub-section (3) Section 3 of the Environment 

(Protection) Act, 1986 shall be appraised for grant of environmental 

clearance only by the Expert Appraisal Committee and environmental 

clearance will be granted at the Central level. (3) In cases of violation, 

action will be taken against the project proponent by the respective State 

or State Pollution Control Board under the provisions of section 19 of the 

I  MoEF notification SO 804 (E) Dated 14.3.2017 
2  MoEFCC notification SO 1030 (E ) dated 8.3.2018 
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Environment (Protection) Act, 1986 and further, no consent to operate or 
occupancy certificate w II be issued till the project is granted the 
environmental clearance. (4) The cases of violation will be appraised by 
respective sector Expert Appraisal Committees constituted under 
subsection (3) of Section . of the Environment (Protection) Act, 1986 with 

a view to assess that the project has been constructed at a site which 

under prevailing laws is aermissible and expansion has been done which 
can be run sustainably ukider compliance of environmental norms with 
adequate environmental Safeguards; and in case, where the finding of the 
Expert Appraisal Committee is negative, closure of the project will be 
recommended along with other actions under the law. (5) In case, where 
the findings of the Expert Appraisal Committee on point at sub-para (4) 
above are affirmative, the projects under this category will be prescribed 

the appropriate Terms of Reference for undertaking Environment Impact 

Assessment and preparation of Environment Management Plan. Further, 
the Expert Appraisal Committee will prescribe a specific Terms of 

Reference for the pro)ect on assessment of ecological damage, 
remediation plan and natural and community resource augmentation 
plan and it shall be prepared as an independent chapter in the 
environment impact assessment report by the accredited consultants. The 
collection and analysis Of data for assessment of ecological damage, 
preparation of remediation plan and natural and community resource 
augmentation plan shal be done by an environmental laboratory duly 
notified under Environment (Protection) Act, 1986, or a environmental 
laboratory accredited Inc National Accreditation Board for Testing and 
Calibration Laboratories or a laboratory of a Council of Scientific and 
Industrial Research institution working in the field of environment. (6) 
The Expert Appraisal Cammittee shall stipulate the implementation of 
Environmental Managetnent Plan, comprising remediation plan and 
natural and community resource augmentation plan corresponding to the  

ecological damage assessed and economic benefit derived due to violation  

as a condition of environmental clearance.  
(7) The project proponent will be required to submit a bank guarantee 
equivalent to the amount of remediation plan and Natural and 
Community Resource Augmentation Plan with the State Pollution Control 
Board and the quantificiation will be recommended by Expert Appraisal 
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Committee and finalized by Regulatory Authority and the bank guarantee 

shall be deposited prior to the grant of environmental clearance and will 

be released after successful implementation of the remediation plan and 

Natural and Community Resource Augmentation Plan, and after the 

recommendation by regional office of the Ministry, Expert Appraisal 

Committee and approval of the Regulatory Authority.  

Subsequently, vide notification dated 8.3.2018, such powers have also 

been delegated to concerned SEIAA. 

3. Maharashtra Scenario: In Maharashtra, there are about 104 cases which 

have been submitted for grant of EC under this 'violation' notification. As 

per the information given by DoE, there are 91 cases related to building 

construction projects and 14 cases related to industry. However, this 

number is likely to increase substantially, as during evaluation of new EC 

cases, the SEAC generally finds non-compliance in the appraisal process. 

4. Department of Environment (DoE) and SEIAA Maharashtra wanted to 

streamline the process of evaluation of the 'environmental damage 

assessment' for such violation cases to bring reasonable consistency and 

uniformity in approach and assessment while dealing with such cases. The 

assessment of environmental damage is no doubt a very specialised study 

and the parameters, approach, weightages, techniques are likely to vary 

significantly from project to project and also, from area to area. Still 

however, it would be necessary and prudent to develop some broad 

structure and framework for such environmental damage assessment 

which can be used by concerned SEAC for consistent and uniform 

methodology. The SEACs can obviously incorporate any new specific 

aspect of evaluation, based on project type, damages anticipated and 

sensitivity of project area by making special reference to such compelling 

factors to incorporate additional evaluation aspects. This report is 

outcome of such requirement of DoE and SEIAA Maharashtra. 

5. The present approach paper deals only with Building construction project. 

However, the broad principles can be adopted with suitable modifications 

for the industrial projects. The subject of environmental damage 
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assessment and also, restitution and restoration of environment is a very 

complex and multidisciplinary subject and the present approach paper is 

based on desktop studies to prepare some basic framework for 

assessment of the proposal received in order to ensure a broader 

consistency in appraisal for various SEAC. The framework is generic in 

nature and obviously, oen for further updating with gain of knowledge ; 

and experience while d sling with subject, based on field level data and 

information. 

6. 	Assessment of environmental damages and preparation of remediation 

plan are highly specialised subject and very much case specific. The 

methods and techniqueS to assess the damage would vary from project 

to project and also, as significant correlation with project site. 

Considering this, the sc pe of this approach paper has been limited to 

preparation of broad g idelines and framework to assess the damage, 

rather than detailing act at procedure and methodology. Considering the 

types of projects, the e vironmental damage assessment methodology 

can be conveniently gro ped in three types of activities/process namely; 

a. building and construction activities b. infrastructure and mining and c. 

industries. The broader c ntours of environmental damage assessment of 

these three sectors w uld vary significantly in its content, scope of 

investigation and analyti al processes to assess the damages. Considering 

the present scope of t is report, the report only deals with damage 

assessment aspects of v olation cases. In fact, most of the literature on 

environmental damage lassessment is related to unauthorised effluent 

discharges, ecological damages, chemical accidents, ground water 

contamination, hazardo s waste disposal etc. Though, there is also a 41 

serious and urgent nee of developing India specific protocols for such 

environmental damage ssessment as a part of enforcement strategy and 

interventions, the repo does not deal with these aspects and the scope 

strictly remains limited o damage assessment for violation cases as per 

MoEFCC notification da ed 14.3.2018, with main focus on Building and 

construction projects as per the requirement of DoE and SEIAA. 
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Legal background: The "Polluter Pays" principle as interpreted by 

Supreme CoureA means that the absolute liability for harm to the 

environment extends not only to compensate the victims of pollution but 

also the cost of restoring the environmental of the damaged environment 

is part of the process of "Sustainable Development" and as such polluter 

is liable to pay the cost to the individual sufferers as well as the cost of the 

reversing the damaged ecology The precautionary principle and the 

polluter pays principle have been accepted as part of the law of the land. 

It is thus settled by Supreme Court that one who pollutes the 

environmental must pay to reverse the damage caused by his acts. In 

Vellore Citizens' Welfare Forum v. Union of India and Ors.: 

AIR 19965C2715, the precautionary principles and polluter pays principle 

were held to be part of the environmental law of the country. It was held 

that the polluter pays principle means that the absolute liability for harm 

to the environment extends not only to compensate the victims of 

pollution but also the cost of restoring the environmental degradation. 

Remediation of the damaged environment is part of the process of 

sustainable development. 

8. 	The use of liability assessment following instances of physical damage or 

pollution of environmental resources has long been a feature of national 

legislations. The restitution and restoration aspects have been part of 

Water (P&CP) Act, 1974, but unfortunately no specific guidelines or 

protocol have been established so far. There are also not much of 

established success stories of restitution which can provide some 

guidance. The National Green Tribunal Act, 2010 specifically provides 

provisions for restitution, restoration and compensation in case of 

environmental damages or incidences of environmental degradation, on 

strict liability basis. However, no technical guidelines or procedures are 

available for such environmental damage assessment or restoration or 

compensation etc except one prepared for CPCB for liability assessment 

3  Enviro-Legal Action vs. Union of India 1996 (2) JT 196 

(1997)1SCC388B . W.P.(C) No996: M.C. Mehta Vs Kornai Nath and ors 
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for HW disposal.' Still 

regarding application of 

lowever, there are no published case studies 

these guidelines. 

9. For example, the US Comprehensive Environmental Response, 

Compensation and Liabil ty Act (CERCLA) has provided for the clean-up of 

hazardous waste sites since 1980 and requires resource damage 

assessment for this an similar instances of environmental injury. In 

Europe, the Environme tal Liability Directive (ELD 2004/35/EC) now 

applies a common appr ach to assessment which aims to prevent and 

remedy environmental tlamage by holding those responsible liable for 

remediation. However, while there are prescribed procedures for 

remediation, there rem in the difficulty of how to achieve an equivalent 

level of habitat quality t that, which existed before an incident and how 

to account for interim lo ses, including losses to social wellbeing. 

10. Damage as defined by th ELD presupposes that liability can be identified. 

Where this is possible, t e ELD allows for three types of remediation: 

a. Primary remediati n to restore a damaged resource or impaired 

service to its base! ne condition; 

b. Complementary r mediation when a site cannot be fully restored 

using primary re ediation and which involves intervention or 

improvements to habitat at another site which is physically or 

geographically lin ed in terms of species/ habitats or human 

interactions; 

c. Compensatory remediation in cases where there are interim losses 

before ecological functions can be fully restored or replaced. 

11. Liability to the govern ent for clean-up costs and natural resource 

damages under CERC 	is generally joint and several, unless the 

defendant can show that the harm is divisible or another reasonable basis 

for apportionment. Ho ver, in the present case, as there is only single 

project, there is no occ sion to consider proportioning the liability. The 

entire liability (absolute) on the complementary basis stands against the 

'Guidelines on Implementing Liabilities for nvironmental Damages due to Handling & Disposal of Hazardous tiE 
Waste  and Penalty, published by CPCB 201 . 
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project proponent, as the remediation and restoration of construction 

site is not envisaged. 

12. A number of US courts have applied the "Gore factors," so named because 

they were part of a 1980 proposed amendment to CERCLA sponsored by 

then-Senator (now Vice President) Albert Gore (which was not ultimately 

enacted): 

a. the ability of the parties to show that their contribution to a 

discharge, release or disposal of a hazardous waste can be 

distinguished; 

b. the amount of the amount of hazardous waste involved; - the 

degree of toxicity of the hazardous waste involved; 

c. the degree of involvement by the parties in the generation, 

transportation, treatment, storage, or disposal of the hazardous 

waste; 

d. the degree of care exercised by the parties with respect to the 

hazardous waste; and 

e. the degree of party cooperation with government officials. 

	

13. 	Federal courts have also applied the following other equitable factors: 

a. the relative fault of the parties in causing the release of the 

hazardous materials; 

b. the knowledge and/or acquiescence of the parties in the 

contaminating activities; 

c. the benefits received by the parties from the contaminating 

activities; 

d. the relative clean-up costs incurred as a result of the released 

hazardous wastes; 

e. the financial resources of the parties involved; 

f. contracts between the parties bearing on the subject; 

g. circumstances and conditions of property conveyance in cases 

involving successive owners; and 

h. any traditional equitable defences as mitigating factors. 

	

14. 	Role of Consultants: The PP and industries generally take advise of the 

NABET approved consultants for preparation of EIA report and also, for 
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completing EC procedure  

duly recognised by NABE 

understanding of envirc  

competence. In other w 

recognition and also, th 

These consultants are 'accredited' consultants 

after careful evaluation of their capabilities and 

nmental law and regulations besides technical 

rds, these consultants have been given special 

MoEFCC notification has especially mandated 

that all the EIAs and EC p ocedures needs to be done only through NABET 

approved consultants, c 

Such a recognition and s 

with 'responsibility' cas 

proponents on complian 

to notice of project pr 

advising the project p 

therefore necessary th 

rving out a niche business for these consultants. 

ecial business opportunity will obviously entail 

upon these consultants to advise the project 

e, identify the non-compliance and also, bring it 

ponents/regulators at the first instance while 

oponents to ensure timely compliance. It is 

:t the role of such consultants, if they are 

associated with the pro ect proponents during the occurrence of such 

violation or immediate! thereafter, needs to be critically examined in 

order to ensure that t 

compliance in a more e 

assessment exercise nee 

the non-compliances in 

ese consultants perform their duty to ensure 

ective way. The proposed damage and liability 

s to cover these aspects which will ensure that 

future are brought to the notice of project 

proponents and regulator in time, for timely enforcement and compliance 

actions. 

15. Considering the above 

report, methodologies fc  

proposed for building 

considerations; 

a. These methodolc  

industries) which 

located and are in 

and associated n 

should not be app 

b. These methodolo 

iscussions, it is proposed that in this phase of 

r damage assessment and liability evaluation are 

and construction projects, with following 

gies are for the projects (construction and 

are in 'permissible' in the area where project is 

luded in 'regulated' activity as per EC regulations 

tifications. The methodology cannot be and 

ied for the projects in non-conforming zone. 

ies are evolved only to consider limited violation 

In terms for initiat ng the project activities without EC. They cannot 

and should not e applied in case of any case pollution or 

degradation incidnt for which separate methodologies need to be 

developed and ad; pted. 
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16. 	Damage Assessment and Remediation cost: 

The notification of 14.3 2017 describes the rationale for assessment of 

environmental damage costs and remediation costs as under; 

"6. The Expert Appraisal Committee shall stipulate the implementation 

of Environmental Management Plan, comprising remediation plan 

and natural and community resource augmentation plan 

corresponding to the ecological damage assessed and economic 

benefit derived due to violation as a condition of environmental 

clearance. 

7. The project proponent will be required to submit a bank guarantee 

equivalent to the amount of remediation plan and Natural and 

Community Resource Augmentation Plan with the State Pollution 

Control Board and the quantification will be recommended by 

Expert Appraisal Committee and finalized by Regulatory Authority 

and the bank guarantee shall be deposited prior to the grant of 

environmental clearance and will be released after successful 

implementation of the remediation plan and Natural and 

Community Resource Augmentation Plan, and after the 

recommendation by regional office of the Ministry, Expert Appraisal 

Committee and approval of the Regulatory Authority. " 

16. Three aspects emerge from the above as under; 

a. The project proponent needs to develop remediation action plan 

commensurate with the environmental damage assessed and also, 

the economic benefit derived due to violation of EC. 

b. The PP also needs to develop natural and community Resource 

Augmentation plan (NCRAP) along with the cost. This is not linked 

with the environmental damage or economic benefits accrued from 

violation. 

c. Both the remediation and NCRAP needs to be implemented by PP 

independently which needs to be verified by regulatory authority. 

There is no time limit or verification methodology defined for such 

implementation. Still however, the time limit can always be 
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considered by authority as a part of EMP while approving the EMP 

and EC. 

ences available on environmental damages are 

onmental degradation resulting from waste 

f forest. The important aspects in the design of 

be as under; 

t and significance; 

he status of the resource prior to the incident 

ge; (Baseline) 

f the scale of damage; (Services and beneficial 

ment; (modeling) and; 

whether damage is 'significant'. (Significance 

integrity of site) 

options, 

o restore the damaged resource and, if possible, 

ource to baseline (pre-incident) conditions 

ation targets; 

17. 	The literature and refer 

mainly related to envi 

disposal or degradation 

remediation program ca 

a. 	Damage assessme 

Definition of 

causing dam 

ii. Assessment 

use of site) 

iii. Impact asses 

iv. Determining 

threshold an 

b. 	Primary restoratio 

i. With an aim 

return the re 

ii. Setting resto 

iii. Identifying p mary restoration options; 

iv. Selecting pri ary restoration options; and 

v. Estimating in erim losses 

c. Compensatory res 

Setting the o 

Monetary co 

Identifying th 

oration options. 

jectives for compensatory restoration options; 

pensation and/or resource compensation; 

compensatory options; and 

i. 

iv. 	Selecting the compensatory options. 

18. 	Generally, the remediat on and restoration need to be designed based on 

either of the three foll•wing approaches in order to design, select and 

determine the scale of the compensatory restitution and restoration 

options 

a. Service-to-service aroach: Accept a one-to-one trade-off between 

the services that ar- lost due to damage and the services that are 

created through co pensatory restoration. Reasonable to make this 
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assumption if the replacement resources are of the same type, quality 

and of comparable value. 

b. Value-to-value approach: Used for scaling of Class II and II options, i.e. 

when the assumption of a one-to-one match between lost services and 

compensatory services is not necessarily valid. The approach estimates 

the economic value of interim losses and the economic value of the 

services generated by the compensatory restoration option. 

c. Value-to-cost approach: Within this approach, restoration is scaled by 

equating the cost of the restoration plan to the value (in monetary 

terms) of losses due to the injury. This approach is only suitable when 

damage is relatively minor. 

The remediation plan also needs to be proactive on futuristic issues and 
need to consider following; 

• should be the result of an evaluation process based on, but not 

limited to the following : 

o The cost to carry out the option; 

o Time it will it take for the restoration to be effective; 

o Extent to which each option is expected to return the 

damaged resource to its baseline; 

• Likelihood of success of each option; 

• The extent to which each option will prevent future damage 

(flowing from the initial incident), and avoid collateral damage 

as a result of implementing the option; 

• The extent to which each option generates benefits for the 

damaged and/or other natural resources beyond returning the 

damaged resource to its baseline; and 

• The effect of each alternative on public health and safety 

19. The total environmental damage needs to be assessed based on the 

environmental restoration cost required considering the above-

mentioned project related attributes and as per the settled legal 

principles, such assessment need to be based on 'absolute' liability 
principle. 
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21. Economic Benefit Asse 
notification is inclusion 
violation of EC regulati 
integrated in effective e 
the world because a 
regulations, would resul 
environmental norms a 
benefits. In order to en 

• 

The notification refers to covering mainly three aspects in overall damage 

assessment studies prior o consideration of such violation cases, namely; 

• Opportunity cos : benefits accrued due to early implementation 

of project with ut obtaining the mandatory EC and shall also 

include Cost fOr deterrence (penalty) for violation of EC 

regulation whi h needs to consider factors like project 

proponents trac record, factors contributing to environmental 

damage etc. 

• Environmental amage cost to be assessed based on the 

available data 

• Cost of remedia ion and restoration. 

20. While working on these hemes, it would be necessary to keep in mind 

that the entire exercise i being under the provisions of the EC regulation 

2006, as amended and the Environmental protection Act. It is also 

necessary to note that t ere are hardly any scientific studies to assess the 

environmental damages in holistic manner and also, there are very few 

cases where environme tal restoration and restitution has fully been 

achieved. However, they are related to remediated of contaminated sites 

and/or contaminated gr and water. There are several cases where the 

SC, HCs and NGT have or ered remediation and restoration, but there are 

hardly any studies where both restitution/restoration and damage 

assessment has been carried out simultaneously. It would therefore be 

necessary to adopt an a proach which may be advoc in nature but based 

on scientific approach. T ere could be uncertainty in damage assessment 

but as already held b judicial pronouncements, the uncertainly in 

environmental damage and restoration on a positive side, towards 

preserving environmen (precautionary principle) is acceptable, while 

demonstrating the good efforts in assessing the same. 

• 

• 

• 

sment: One of the important aspects of this 
f concept of economic benefits accrued due to 

ns. Traditionally, this concept has always been 
forcement of standards and regulations all over 
y violation or relaxation in environmental 
into economic advantage, rather in many cases, 
e violated to derive economic advantages and 
ure that the compliance is encouraged, it would 
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be in the best interest to develop some tools to incorporate financial 
disadvantage for the non-compliance. 

22. Violators obtain an economic benefit from violating the law by delaying 

compliance, avoiding compliance or achieving an illegal competitive 
advantage. In delaying compliance, the violators eventually comply, but 
they use the money that should have been spent on compliance. The 
violators then use that money for profit-making investments. In a very 
simple sense, the violators "gain" the interest on the amount of money 

that should have been invested in pollution prevention and control 
measures. When an offender avoids compliance, it essentially does not 
incur the costs that would have been necessary to come into compliance. 
The third type of economic benefit is derived from an illegal competitive 
advantage. It is necessary to have reliable methods to calculate any 
significant economic benefit of non-compliance. The existence of a well-
defined and substantiated methodology strengthens the enforcement 
agency's position in case of eventual appeal of the assessment. 

Though there are several references available for such assessment 
particularly by USEPA and also, several state environmental agencies 
besides OECD, One of the good case studies is prepared by OECD and is 
available at http://www.oecd.org/env/outreach/46959936.pdf.  6. The 
study illustrates a key principle that in order to deter future non-
compliance, a fine should at a minimum eliminate any financial gain or 
benefit the operator has obtained as a result of his non-compliance. The 
"benefit component" of a fine corresponds to the delayed or avoided 
compliance costs or the illegal competitive advantage and puts the 
violator in a less favourable situation compared to those who comply with 
the requirements in a timely manner. The additional penalty amount, or 
the "gravity component", should reflect the seriousness of the offence 
and the operator's behaviour. USEPA has also elaborate case studies on 

such efforts and has also developed the penalty and financial models that 
can be used to analyze the financial aspects of enforcement actions. 

https://www.epa.govienforcement/penalty-and-financial-models. BEN 
(5.8.0) - Calculates a violator's economic benefit of noncompliance from 
delaying or avoiding pollution control expenditures. The model requires 
the date the violation occurred, the date of compliance, the costs of 

`REMOVING ECONOMIC BENEFITS OF ENVIRONMENTAL VIOLATIONS IN AZERBAIJAN: Case Study Report, By 
OCED 
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A. The construction 
flats/commercial are 
B. The construction 
received from third 
C. The construction 
from any third party.  

23. One such approach ado 
the matrix of calculatio 

Though, presently, this 

ork is fully/partly completed without EC and the 
is already sold to third parties. 

work is started and some amount has been 
arty, but now the work is stopped. 
ork is started but no amount has been received 

ted by Indiana government elaborately discuss 

s for the penalties for environmental violations. 

pproach paper does not deal with penalties, but 

• 

• 

the process and structured approach adopted therein, can suitably be 

adopted in the present s udy. 

Violators Track record: • referred in above references, the violators track 

record and also, action subsequent to noticing the violations play an 

important role in fo mulation of environmental restoration and 

compliance and the yea 
penalty will be paid. Still 
context on this princi 
particularly enforcement 

the costs were estimated, and the date the 
owever, no much work has been done in Indian 
le of effective environmental governance, 

 

  

All such economic benefi 
of construction projects 
building cases are rather 
built up area, FSI, requir 
the municipal laws are 
available permissible li 
building industry to ini 
amendments and modi 
economic benefits, it is 
date of violation, rathe 
benefits accrued. The all 
considered and any viol 
economic benefits. Bas 
envisaged for violation 
Industry; 

assessment needs to carefully designed in case 
as scope and extent of construction in such 

:overned by local municipal rules particularly for 
ment of open area, parking etc. In many cases, 
mended and some modifications are made in 
its for the above criteria. The general trend in 
iate the construction in anticipation of such 
cation. And therefore, in order to assess the 
roposed to consider the applicable laws on the 
than while assessment of the damages and 

wable built up, FSI, open space etc only shall be 
ion of these ground should also be assessed as 
d on the actual data, three scenarios can be 
of EC regulations by Building construction 

7  INDIANA DEPARTMENT OF ENVIRONMEN Al. MANAGEMENT NONRULE POLICY DOCUMENT, 

t • 	A, 	' • 	• 
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restitution program. Hon'ble Supreme Court in CIVIL APPEAL NO. 10854 

OF 2016 decided on 10th  August 2018 has elaborately considered such 

aspects and it is necessary to adopt the same approach while dealing with 

the EC violators.' 

24. Proposed Framework: Considering the discussions above, following 

broad approach and framework is suggested to derive the environmental 

damage cost which needs to be considered while appraising the 

remediation plan and the costs associated with such proposed 

remediation costs. Moreover, such cost needs to be appropriately 

accounted for the opportunity costs which inter alia should include the 

factors related to environmental track record of the project proponents. 

The proposed framework is suggestive in nature and is an attempt to 

develop a framework for such assessment in future, based on scientific 

evidence. Moreover, this framework is essentially for cases of violation of 

EC regulations in terms on obtaining the EC by construction projects and 

is not aimed to be used as enforcement tool in case of violation of EC 

conditions and/or incidences of pollution of environmental degradation. 

Still however, the SEAC can expand the scope of such assessment and 

costing with reference to any specific incidence on case to case basis, 

particularly where construction is carried out at industrial sites and/or 

there are complaints of pollution due to construction which will further 

strengthen such appraisal process. It is necessary to collect some specific 

information from the project proponents to assess such cost of 

remediation and also, opportunity cost. Therefore, a set of information is 

proposed to be called from PP as under. Some of the information could 

be repetitive but it would be worth to have all such relevant information 

at a place to understand the process. 

B 	www.sci.eov.in/suoremecourt/2016/37233/37233  2016 neco t 10-Aug-2018 
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25. Information Required: 

A. Project details; 

1 Name and address .f Project 
2 Name of Directors 
3 Total constructio 	completed 

(built-up 	area 	s 	per 	EC 
notification): 

4 Total 	constructio 	proposed, 
built-up 	area 	par 	EC 
notification 

5 Whether the proje 	has any EC; 
if 	yes, 	give 	deta Is 	including 
approved built up rea 

6 Total cost of the project 
total cost of the project 
executed? Also, gi e totlal 
of 	the 	project 	constructed 
without EC. 

and 
already 

cost 

7 Date 	of comme cement of 
project 

8 Date 	of 	violati • n 	pf 	EC 
regulation (please justify with 
documentary evid nce) 

9 Date of first s bmi‘n 
information of suc 	violation 
the SEIAA or 5 AC, 
notified, along wit 	stoppage 
construction work 

of 
to 

f 	self- 
of 

1. No. of days of vi. ation (9-8) 
10 Name 	and 	.ddre$s 	of 

Environmental co sultaht, with 
date of engage 	ent of such 
consultant 

11 Any other case of C violation is 
reported or pendi g or decided 
earlier for projects where any of 
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the directors are involved? If 

yes, give details 

12 Any court case related to EC 

violation 	pending or decided 

against 	any 	of the 	directors 

including High Court, NGT and 

sessions court? 

B. What can be the attributes for environmental damages: The PP and 

consultant needs to describe the details of each attributes in 

qualitative and quantitative manner; for example; 

1. Air pollution: construction dust, noise, demolition dust 

2. Water: incremental sewage increase, extra water pumped from 

foundations 

3. Soil: excess foundation excavation, excess ground foot print 

4. Noise: extra time required for construction, 

5. Loss of vegetation: additional trees cut ( type, age and number of 

trees with its significance) 

6. Transport and material handling 
C. Description of activities contributing to the environmental damage 

and degradation; 

A. Demolition, site preparation 

1 Whether any demolition work 

was carried out prior to EC? If yes 
what is date of commencement 
of demolition and also date of 

completion of demolition? 

2 Whether such demolition or site 

had 	some 	asbestos, 	industrial 

waste or contaminated soil or 
hazardous waste etc and if yes, 
how these types of waste have 
been segregated and disposed? 

3 If the project is located on any 
industrial site, whether any due 

diligence 	or 	environmental 

APPROACH PAPER-R3 
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status of site 
yes, give detai 

was assessed? if 

4 	State the qua 
waste dispos 
including qua 
location along 
and photogra 

5 	Any air qualit 
monitoring 
demolition w• 

tity Of demolition 
d from the site, 
tity and disposal 
with location map 
hs  

(including noise) 
done 	during 

k? If yes, results 
6 	Whether build 

approved an• 
local authori 
commence t 
demolition w.  

ng plan and layout 
permission from 

ies is taken to 
e work prior to 
k 

7  
B. Construction 
1 	Date of co 

construction 
construction, i 

2 Whether t 
carried out is 
sanction plan 
local authori 
provide such c 

3 	In the additi 
how much co 
including, san 
etc was r 
transported? 
average haula 

4 	How many lab 
in constructio 

S Whether, 
construction 
above valid EC 
any additional 
If yes please 
print in sqm a 

UP  
mencement of 

nd completion of 
any 
e construction 
trictly as per the 

iven by concerned 
? If yes, please 
rtificjation  
nal Construction, 
struction material 
, bricks, cement 
qui* to be 
o. of trucks and its 
e? 
urs tre engaged 

, average per day? 
he 	additional 
ork over and 

if so available, has 
round foot print? 

tate, ground foot 
per EC approved  
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layout and current proposed 

layout?  

6 	Whether the expansion was 
carried out simultaneously with 
EC approved work? If not give 

details of time frame? 
If yes, please give incremental 
additional time required for 
construction of additional area  

7 	Is there any change in foundation 
design, i.e. depth of foundation, 
basement etc. that were done 
due to additional area? 

If yes, what is the additional soil 
quantity excavated for such 
incremental foundation depth? 

Where it is disposed?  

8 	What is the quantity of top soil 
removed and how it is managed?  

9 	Also, if water is encountered at 
such foundation depth, what is 
the volume of water pumped for 
such additional depth of 

excavation?  

	

10 	How much additional water was 
required for curing and 
construction purpose? Source of 

water?  

	

11 	Rain Water harvesting details  

	

12 	Solar light, water heating details  

	

13 	Use of fly ash bricks ensured? 

Details thereof  
14 Whether any noise or air 

pollution control measures 
taken, if so what are they?  

	

15 	Whether any air quality and 
noise level monitoring done  
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during constr ction stage, if yes 
attach results 

16 Whether any third party rights 
are created o 	the construction 
without EC? 

17 Whether any f the construction 
without EC 	as already been 
occupied? 

If yes, numbe 	of families given 
such occupati • n. 

Also give total commercial area 
being used pr sently Also state 
type of commercial activity i.e. 
offices, 	s ops, 	hotels, 
restaurants etc 

18 How many flat sold Which are in 
the area of EC 	iolatibn and total 
sale value of su h flats 

19 How much co 	mercial area sold 
which is in ar a of EC violation 
and 	total 	sal- 	value 	of such 
commercial art . 

C Commissionin of project 
1 Date of when the project was 

made 	operati•nal 	either 	by 
giving possess' in of residential 
or 	commercia 	areas 	of the 
project? 

2 How many fami ies are staying in 
project? 

3 What is total 	ater supply to 
project, source 	nd quality 

4 Total sewage g 	erat on m3/day 
5 STP details, 
6 Treated wastew ter disposal 
7 Any DG sets, ar they complying 

the norms 
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26. The notification provides for "The Expert Appraisal Committee shall 

stipulate the implementation of Environmental Management Plan, comprising 

remediation plan and natural and community resource augmentation plan 

corresponding to the ecological damage assessed and economic benefit derived 

due to violation as a condition of environmental clearance.". It can be seen from 

the provision that EMP is required to have two components i.e. 1. Remediation 

plan and 2. Natural and community resource augmentation plan. They are 

required to be corresponding to the ecological damage assessed and economical 

profit derived due to the violation. 

Considering the broad conspectus and the need to evaluate the ecological 

assessment which will vary from project to project, site to site and also, will be 

subject of very detailed relative assessment. In absence of standard protocol 

and guidelines, it is proposed to adopt an advoc approach only for construction 

projects within the parameters specified by the notification. It is proposed to 

have broadly two components i.e. environmental damages and secondly 

economic benefits derived. The economic benefits derived can suitably take into 

account the construction stage besides the role and environmental performance 

record of the project proponent. 

And therefore, the EMP and natural resource augmentation plan shall not only 

cover the ecological damages but also, the track record of project proponents 

and the economic benefits derived. As regards the ecological damages, a 

protocol which is rather based on basic environmental impacts like soil disposal, 

noise, air pollution, water pollution etc has been prepared by Gujarat SEAC, 

which is further modified to incorporate additional factors. The protocol format 

presented below is required to be prepared and certified by approved 

environmental consultants who are required to submit an undertaking certifying 

correctness of the data presented. 
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Format of Assessment of Environmental Damages 

Attributes Scope of say 
environmental 
measures 

g on account of 
protection 

EMP cost 
Resuming cost, 
per day (Rs.) 

Non-recurring ' 
cost 
(Rs.) 

Air Pollution Water require 
(KUday): 
Cost of 1 KL 

nt for sprinkling 

et (RS): 
Water Pollution A. Cost of wat 

a). Constru•-,  
b). Operation 

B. Cost of sews 
& disposal: 
a). Constru — 
b). Operation 

C. Quantity 	of 
during excav 
cost of Rs. 
unauthorized 
disposal 

D. cost of con 
of recharge 

requi 
on phase: 
phase: 

t e treatment, 

phase: 
phases 

water 
ion and 

per 
water 

ction$ 

ement: 

reuse 

pumped out 
a lumpsum 

cum for swili 
extraction and 

maintenance 

Soil environment In case of • - 	• 
the cost ofd= 
ment plan need= 
finalized as non- 

"i'on has carried out, 
ition Waste manage-
to be discussed and 
reaming cost 

In case there 
waste like as • 
located 	on 	in • 
hazardous 	•• :-. 
handled, the 
diligence of the 
by 	consultants. 
include soil ana 
MPCB consent 
1-IW 	if any). 	T 
examination fr 

'= sane 
stos 
ustrial 
ical Or 
• 1 based 
• cject 

(the 
is, Water 

copies, 

SPCB. 
is requires 

hazardous 
Or the site is 

area where 
waste was 

on due 
site, as given 
report must 

analysia, 
manifest dl 

critical 

Cost of presery 
excavated earth 
[Area (m2) • - . , 
Ic (g/m3)x cost • - 

'n of top soil & 
o be oonsidered. 
(m)t. Gravity  
ton ( 	s.)1 

APPROACH PAPER-R3 



Noise 	and 
Vibration 

For damage due to noise pollution & 
vibration, 	the 	cost 	of 	barricades 
around the project site should be 
considered. [perimeter (m) x height 
of the barricade(m) x cost of the 
sheet) 

Green Belt In case of any tree cutting without EC 
cost of Rs. 10000/- per tree apart from 
any statutory action for such tree 
cutting if any, 

Cost of planting & maintaining trees 
(Number of trees as per the bye- 
laws) 

Cost of compensatory tree plantation 
(5 trees for each tree cut) 

RH/OHS Cost of workers benefit to 	be 
considered in view of Building and 
Other Construction Workers' 
Welfare Cess Act, 1996 
A. cost of health checkup of 

workers: 
B. cost 	of 	safety 	measures 

including PPEs: 
Total 

27. 	The economic benefits derived can be either on both costs saved on not 

taking appropriate environmental protection measures and also, the 

benefits derived by going ahead with project to gain commercial gains. 

This aspect has also been considered by Gujarat SEAC, by apportioning 

only 10% amount of profit which is considered to be 20% construction 

costs including the land value. 	All the standard literature including 

regulatory 	guidelines 	referred 	above 	incorporate 	such 	commercial 

economic benefits accrued from early going ahead by starting and 

commissioning project without obtaining EC. It is therefore necessary to 

incorporate such consideration in assessing the economic benefits which 

can be deterrent factor in future cases. At the same time, it is necessary 

that there should be a consideration for such cases where the project 

APPROACH PAPER-R3 	 23/29 



proponent has applied fo EC but for some reason or other the EC is not 

considered and grante without assigning any reason beyond a 

reasonable time frame. I is proposed to incorporate following scenarios 

for such economic benefi assessment; 

• The construction (resi ential/commercial) under violation, where the 

construction is stoppe•after some time: 

• The construction (resi r ential/commercial) under violation and where 

the full construction a ea is occupied by the third party: 

• The construction area (residential/commercial) under violation where 

the partial constructio is occupied by the third party 

Economic benefit derive can be broadly considered as 10% of Ready 

reckoner cost' of the con tructlon under violation if it is already occupied 

(fully or partially) or reasonably in advance stage of completionl°  (more 

than 50%). In case, the construction is still not in advance stage of 

completion (less than 50 ) and no occupation is given, then the benefits 

can be taken as 5% of rea y reckoner cost for the construction in violation. 

The notification does n• refer to any proportioning of the economic 

benefits and hence, de med profit is taken for arriving at economic 

benefits in the presen approach. This aspect could be seriously 

challenged by the propo ents, however, in the absence of any leverage 

given in notification, s ch approach seems to be reasonable and 

consistent considering th spirit of notification. These figures are taken 

at random basis consid ring bare minimum 10% profit on the ready 

reckoner rate and does of truly reflect the economic benefits accrued 

due to sale. However, s ch amount can be taken up as starting point 

which can further evol e in future. However, it is imperative and 

necessary to ensure that these additional costs are required to be borne 

by Project proponent an• cannot be and shall not be passed on to the 

consumers. In fact, the ustomers are entitled to seek any other legal 

remedy for any compens tion etc as per prevailing laws. 

• The ready reckoner cost is taken as most ational and documented cost available. Other cost that were also 
considered, were construction cost, sale pr e etc., but assessing those cost could itself be a complicated and 
arbitrary process and can lead to inconsist ncy which can be avoided by taking ready reckoner cost far such 
consideration. This ready reckoner cost is t• be calculated using relevant ready reckoner rate for the year of 
appraisal of violation by SEIAA and total bui t area of construction under violation. 
' The stage of construction needs to be ce 'fled by concerned local body (municipal corporation and councils 
etc.) along with undertakin: 	the PP. 
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28. 	In addition to above environmental damage costs, it is necessary to 

incorporate certain consideration for the environmental track record of 

the project proponent as a part of economic benefits accrued by the 

proponents and it is proposed that for each of earlier or similar other EC 

violation in other projects being developed by project proponents and/or 

any one of its directors shall be accounted for Rs. 10,00,000/- (Rs. Ten 

lakhs) in the community action plan. This consideration directly stems 

from Gore's correction referred earlier. This will surely bring the frequent 

and habitual defaulters on a common platform which is a significant step 

for future compliance enforcement. The regular defaulters will find such 

a criteria as a 'reputation risk' which itself will trigger the compliance in 

future. The final amount towards remediation, and natural and 

community resource augmentation action plan can be summation of 

these three aspects or the amount equivalent to the CER amount as per 

the MOEF&CC's office Memorandum No: F NO 22-65/2017-IA-III dated 

01/05/2018, whichever is higher. 
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29. Calculation of Cost of remediation plan and natural & community 
resource augmentation plan 

Sr Description Details Amount 

1. Total of recurring 
cost 

Cost 	arrived 	from 	above 
table per day X number of 
days in violation 

2 Non-recurring 
cost 

Cost as arrived from above 
table 

3. Economic 
benefits accrued 
due to violation 

10% of ready reckoner cost 
of the construction 	under 
violation 	if 	it 	is 	already 
occupied (fully or partially) 
or 	in 	reasonably 	advance 
stage of construction (more 
tharl 50%). 
5% of ready reckoner cost of 
the construction under 
violation, if no occupation is 
given 	in 	violation 
construction 	and 	the 
construction under violation 
is still not in advance stage of 
construction (less than 50%) 
and 
Incremental cost of Rs. 10 
lakhs for each EC violation by 
PP or its directors observed 
at ahy other projects in last 3 
years 

4 Cost 	of 
remediation plan 
and 	natural 	& 
community 
resource 
augmentation 
plan 

Surh 
amount 
CER 

01/Q5
higher. 

MOEF&CC's 
Memorandum 
65/2017-IA-III 

of 1, 2 and 3 above or 
equivalent to the 

amount 	as 	per the 
office 

No: F NO 22-
dated 

/2018, 	whichever 	is 
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30. It is manifest from the language of the notification that the spirit of 
notification is twofold; firstly, there needs to a deterrent action against EC 
violation and secondly, there needs to be sufficient environmental 

restoration and restitution of the presumed environmental damages 
which generally occur in the surrounding due to construction projects. In 
the present case, most of the construction projects are located in urban 
areas of Mumbai and Pune and hence, in order to ensure that the local 

community really gets benefitted by such planned environmental 
restoration program, it is proposed that majority of such environmental 
restoration/restitution shall be carried out within 5 km of the project 
location. However, this aspect will be deliberated further. 

31. Another important aspect of the notification is that the PP needs to give 

a bank guarantee of equivalent amount and such bank guarantee will be 
returned on verification of implementation of such EMP by regional office 
of Ministry, and further recommended by SEAC and only thereafter, SEIAA 

can take a decision on return of BG. The notification contemplates 
inclusion of such action plan as part of EMP. However, it is required to 
note that the proposed remediation and community restoration program 
will have to be carried out ex-situ i.e. not at construction site and 
therefore, the project proponent will not have mechanism to carry out 
such complementary remedial actions in the areas which are not under 
his control. One of the options is conducting such activities similar to CSR. 

Be that as it may, it is an admitted fact that there is a significant gap in 
such verification of compliance through environmental regulatory 
authority and therefore it would be difficult for SEAC and SEIAA to take a 
decision in this regard. 

32. In order to simplify the entire process, it is proposed that the proposed 
EMP cost can be attributed to overall environmental development works 
in a fixed approportionate percentage which will avoid ambiguity and 
inconsistency. Though such a scheme of restoration may not be ideal 

scenario for any environmental restoration program, but as in the present 
case, we are strictly dealing with ex-situ restoration or rather 
environmental improvement program, such a practice can be most 
appropriate and effective. However, such practice cannot be adopted for 
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any 

33 	The 

pollute' 

future on-site restoration/restitution and is not a substitute 'pay and 
formulae for well established legal principle of 'polluter pays'. 

actual cost of remediation proposed at site can be given separately, 
certified by the environmental consultant which can be considered 

SEAC and SEIAA before considering the amount which can be reduced 
the cost arrived at above. However, such remediation is not 

to cover mandatory requirements of compliance or EMP, and 

to 	cover 	only 	exclusive efforts 	of environmental 	damage 

on discussions with DoE, following areas have been identified for 
allocation through such EMP cost, which are subject to final 
for both activities and allocation, by SEIAA and Govt of 

duly 

from 
expected 
needs 
remediation. 

resource 
decision, 
Maharashtra; 

by 

34. 	Based 

Sr. 
No 

Description of Activity % 
allocation 

Implementing 
agency 

Remarks 

1 Afforestation 	(can 

include 	plantation, 
garden development) 

25 Social forestry 
and Local 

body 

The afforestation 

can 	be 	either 

through 	social 

forestry 	or 	the 

Local 	body. 
Preferably within 

50 	km 	from 

project site 

2 Water 	conservation 

program 	(Jalyukt 

shivar, etc) 

25 Preferably within 
50 km radius of 
project site 

3 Urban 	environment 

and 	sanitation 	(can 

include 	swatccha 

Bharat, 	playground 

development, 	urban 

ground-water 
recharge schemes etc) 

20 Local body 

4 Sewerage 	lines 	and 

STP, 	solid 	waste 

management, 

20 Local body 
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5 Urban 	air/noise 

pollution 	control 
initiatives 

10 Local body 

35. Implementation strategy: DoE on recommendation of SEIAA can lay down 
the implementation strategy and protocol to ensure timely execution of 
project which is the essence of such restoration program. The project 

proponent will be required to deposit such approportionated funds of the 
proposed EMP with concerned authorities and the confirmation of 
deposit of such funds will be the compliance of such EMP efforts at the 
project proponents end. Still however, he needs to get engaged with 
concerned departments to ensure that the amount is effectively spent in 
time bound manner. A committee under Secretary, DoE can take a review 
at least once in two months of the progress of such works. The concerned 

authorities can be asked to maintain separate account for the funds 
received under this scheme. The outer limit for execution of the projects 

could be maximum 2 years, and if any amount still remains unspent then 
the same will be reverted back to DoE by concerned department which 
can conduct specific state level programs form such funds. 
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MINISTRY OF ENVIRONMENT, FOREST AND CLIMATE CHANGE 

NOTIFICATION 

New Delhi, the 8th  March, 2018 

S.O. 1030(E). —Whereas, the Ministry of Environment, Forest and Climate Change vide notification 

number S.O.804(E), dated the 14th  March, 2017 (hereinafter referred to as the said notification) has notified 
the process for appraisal of projects for grant of Terms of Reference and Environmental Clearance, which 
have started the work on site, expanded the production beyond the limit of environmental clearance or 
changed the product mix without obtaining prior environmental clearance as mandated under the Environment 
Impact Assessment Notification, 2006 [5.0.1533 (E), dated the 14'h  September, 2006); 

And whereas, the Ministry of Environment, Forest and Climate Change (hereinafter referred to as the 
Ministry) in the said notification inter alio, directed vide sub-paragraph (2) of paragraph 13, that in case the 
projects or activities requiring prior environmental clearance under Environment Impact Assessment 
Notification, 2006 from the concerned Regulatory Authority, are brought for environmental clearance after 
starting the construction work, or have undertaken expansion, modernization, and change in product- mix 
without prior environmental clearance, these projects shall be treated as cases of violations and in such cases, 
even Category B projects which are granted environmental clearance by the State Environment Impact 
Assessment Authority constituted under sub-section (3) section 3 of the Environment (Protection) Act, 1986 
shall be appraised for grant of environmental clearance only by the Expert Appraisal Committee and 
environmental clearance will be granted at the Central level; 

And whereas, the Ministry has received a number of proposals relating to all sectors covered under 
category A and category B, for consideration in pursuance of the said notification; 

And whereas, the Ministry is in receipt of representations from the public representatives and 
Industrial Associations, requesting delegation of powers to the respective States to deal with the violation 
cases for operational reasons and expediting the proposals; 
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And whereas, the National Green Tribunal, Principal Bench at New Delhi vide their order dated the 
27" November, 2017 in similar matters in OA No.570/2016 titled M/s Anjli Infra Housing LLP Vs Union of 
India & othrs, OA No.576/2016 in the matter of M/s Ankur Khusal Construction LLP Vs Union of India & 
others and OA No.579/2016 in the matter of Anjli Infra Housing LLP Vs Union of India & others, has passed 
directions for consideration of the projects at the State level and pass appropriate orders in regard to 
grant/refusal of the environmental clearance in accordance with law; 

And whereas, in view of the above, the Central Government finds it necessary to amend the said 
notification number S.O.804(E), dated the 14th  March, 2017 by dispensing with the requirement of notice 
referred to in clause (a) of sub-rule (3) of rule 5 of the Environment (Protection) Rules, 1986 regarding 
inviting objections and suggestions from persons likely to be affected thereby, in public interest; 

Now, therefore, in exercise of the powers conferred by sub-section (1), sub-clause (a) of clause (i) and 
clause (v) of sub-section (2) of section 3 of the Environment (Protection) Act, 1986 (29 of 1986), read with 
sub-rule (4) of rule 5 of the Environment (Protection) Rules, 1986, the Central Government hereby makes the 
following amendments in the said notification by dispensing with the requirement of notice referred to in 
clause (a) of sub-rule (3) of rule 5 of the said rules, in public interest, namely:- 

In the said notification, in paragraph 13, - 

(a) 	for sub-paragraph (2), the following sub-paragraph shall be substituted, namely:- 

"(2) In case the projects or activities requiring prior environmental clearance under the 
Environment Impact Assessment Notification, 2006 from the concerned regulatory authority are 
brought for environmental clearance after starting the construction work, or have undertaken 
expansion, modernisation, and change in product-mix without prior environmental clearance, these 
projects shall be treated as cases of violations and the projects or activities covered under category A 
of the Schedule to the Environment Impact Assessment Notification, 2006, including expansion and 
modernisation of existing projects or activities and change in product mix, shall be appraised for grant 
of environmental clearance by the Expert Appraisal Committee in the Ministry and the environmental 
clearance shall be granted at Central level, and for category B projects, the appraisal and approval 
thereof shall vest with the State or Union territory level Expert Appraisal Committees and State or 
Union territory Environment Impact Assessment Authorities in different States and Union territories, 
constituted under sub-section (3) of section 3 of the Environment (Protection) Act, 1986."; 

(b) 	for sub-paragraph (4), the following sub-paragraph shall be substituted, namely:- 

"(4) The cases of violations will be appraised by the Expert Appraisal Committee at the Central 
level or State or Union territory level Expert Appraisal Committee constituted under sub-section (3) 
of section 3 of the Environment (Protection) Act, 1986 with a view to assess that the project has been 
constructed at a site which under prevailing laws is permissible and expansion has been done which 
can run sustainably under compliance of environmental norms with adequate environmental 
safeguards, and in case, where the findings of Expert Appraisal Committee for projects under 
category A or State or Union territory level Expert Appraisal Committee for projects under category B 
is negative, closure of the project will be recommended along with other actions under the law."; 

(c) 	for sub-paragraph (5), the following sub-paragraph shall be substituted, namely:- 

"(5) In case, where the findings of the Expert Appraisal Committee or State or Union territory 
level Expert Appraisal Committee on point at sub-paragraph (4) above are affirmative, the projects 
will be granted the appropriate Terms of Reference for undertaking Environment Impact Assessment 
and preparation of Environment Management Plan and the Expert Appraisal Committee or State or 
Union territory level Expert Appraisal Committee, will prescribe specific Terms of Reference for the 
project on assessment of ecological damage, remediation plan and natural and community resource 
augmentation plan and it shall be prepared as an independent chapter in the environment impact 
assessment report by the accredited consultants, and the collection and analysis of data for assessment 
of ecological damage, preparation of remediation plan and natural and community resource 
augmentation plan shall be done by an environmental laboratory duly notified under the Environment 
(Protection) Act, 1986, or a environmental laboratory accredited by the National Accreditation Board 
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for Testing and Calibration Laboratories, or a laboratory of the Council of Scientific and Industrial 
Research institution working in the field of environment"; 

(d) 	for sub-paragraph (6), the following sub-paragraph shall be substituted, namely:- 

"(6) The Expert Appraisal Committee or State or Union territory level Expert Appraisal 
Committee, as the case may be shall stipulate the implementation of Environmental Management 
Plan, comprising remediation plan and natural and community resource augmentation plan 
corresponding to the ecological damage assessed and economic benefit derived due to violation as a 
condition of environmental clearanco"; 

(e) 	for sub-paragraph (7), the following sub-paragraph shall be substituted, namely:- 

"(7) The project proponent will be required to submit a bank guarantee equivalent to the amount of 
remediation plan and Natural and Community Resource Augmentation Plan with the State Pollution 
Control Board and the quantification will be recommended by the Expert Appraisal Committee for 
category A projects or by the State or Union territory level Expert Appraisal Committee for category 
B projects, as the case may be, and finalised by the concerned Regulatory Authority, and the bank 
guarantee shall be deposited prior to the grant of environmental clearance and released after 
successful implementation of the remediation plan and Natural and Community Resource 
Augmentation Plan, and after recommendation by regional office of the Ministry, Expert Appraisal 
Committee or State or Union territory level Expert Appraisal Committee and approval of the 
Regulatory Authority.". 

[F.No.Z-11013/22/20174A-11 (M)] 

GYANESH BHARTI, It. Secy. 

Note: The principal notification was published vide number S.O.804(E), dated the 14th  March, 2017. 
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ORDER 
New Delhi, the 8th  March, 2018 

S.O. 1031(E).—Whereas, by the notification of the Government of India in the Ministry of 
Environment, Forest and Climate Change number S.O. 804(E), dated the 14th  March, 2017, issued under sub-
section (I), sub-clause (a) of clause (i) and clause (v) of sub-section (2) of section (3) of the Environment 
(Protection) Act, 1986 (29 of 1986), read with clause (d) of sub-rule (3) of rule 5 of the Environment 
(Protection) Rules, 1986 (hereinafter referred to as the said notification), the Central Government has 
established an arrangement to appraise the projects, which have started the work without obtaining prior 
environmental clearance and such cases have been termed as cases of violation; 

And whereas, vide sub-paragraph (1) of paragraph 13 of the said notification, it has been directed that 
the projects or activities or the expansion or modernisation of existing projects or activities requiring prior 
environmental clearance under the Environment Impact Assessment Notification, 2006 [5.0.1533(E), dated 
the 14th  September, 2006] entailing capacity addition with change in process or technology or both, 
undertaken in any part of India without obtaining prior environmental clearance from the Central Government 
or by the State Environment Impact Assessment Authority, as the case may be, duly constituted by the Central 
Government under the said Act, shall be considered a case of violation of the Environment Impact Assessment 
Notification, 2006; 

And whereas, the said notification further provides that the projects and activities referred above, shall 
be dealt strictly as per the procedure specified in sub-paragraph (2) to (7) of paragraph 13 of the said 
notification; 

And whereas, in exercise of the power conferred by sub-section (3) of section 3 of the Environment 
(Protection) Act, 1986 and in pursuance of sub-paragraph (4) of paragraph 13 of the said notification, an 
Expert Appraisal Committee (EAC) was constituted by notification of the Government of India in the 
Ministry of Environment, Forest and Climate Change vide number 5.0.1805(E), dated the eh  June, 2017 
comprising members with expertise in different sectors to appraise and make recommendations to the Central 
Government as cases of violation in all the sectors; 

And whereas, in this Expert Appraisal Committee so constituted, Shri S K Srivastava, Scientist E was 
nominated as representative of the Ministry of Environment, Forest and Climate Change as Member Secretary 
of the said Committee; 

C 
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And whereas, due to administrative and operating reasons, it has become expedient to replace the 
nomination of Shri S. K. Srivastava, Scientist E with the Scientist E or Scientist For Scientist G, as the case 
may be, as Member Secretary of the Expert Appraisal Committee constituted to deal with violation cases; 

And now, therefore, in exercise of the powers conferred by sub-section (3) of section 3 of the 
Environment (Protection) Act, 1986 (29 of 1986) and in pursuance of sub-paragraph (4) of paragraph 13 of 
the said notification number 5.0.804(E), dated the 14th  March, 2017, the Central Government hereby makes 
the following amendments in the order of the Government of India in the Ministry of Environment, Forest and 
Climate Change number S.0.1805(E), dated the eh  June, 2017, published in the Gazette of India, 
Extraordinary, Part II, Section 3, Sub-section (ii), dated the 6th  June, 2017, namely:- 

In the said order, in the Table against serial number 11, for the entries in column (2), the following 
entries shall be substituted, namely:- 

"Scientist E or Scientist F or Scientist G, as the case may be, Ministry of Environment, Forest and 
Climate Change, Jorbagh Road, New Delhi-3". 

[F. No. Z-11013/22/2017-1A-11(114)1 

GYANESH BHARTI, Jt. Secy. 
Note: The principal order was published vide number S.0.1805(E), dated the &lune, 2017. 

Uploaded by Dte. of Printing at Government of India Press, Ring Road, Mayapuri, New Delhi-110064 
and Published by the Controller of Publications, Delhi-110054. 

ALOK 	away wawa siereuur 

KUMAR 
	DAS ICIO3.12 119•12.051d 



F. No.Z-11013/22/2017-1A.11 (M1 
Government of India 

Ministry of Environment, Forest and Climate Change 
(Impact Assessment Division) 

OFFICE MEMORANDUM  

Sub: Implementation of Notification 5.0.1030 (E) dated 8111  Mardi, 2018 - reg. 

The Environment Impact Assessment (EIA) Notification, 2006 under the 
Environment (Protection) Act, 1986 mandates the requirement of prior envi Jr:menial 

clearance to the projects/activities listed in the schedule to the said Notification. These 
projects/activities have been categorized under category 'A'or 'B'and require appraisal mid 
approval by the respective regulatory authorities at the Central/State level. 

2. The Ministry has issued a Notification number S.0.804(E) dated 14th  March, 2017 

under the Environment (Protection) Act, 1986 to appraise and regularize the projects, already 
taken up or under implementation without obtaining the prior environmental clearance in 
terms of the provisions of the EIA Notification, 2006 and thus identified to be in violation of 
the same. The Notification enables consideration of such proposals at Central level by 
providing one-time opportunity to submit the request in this regard within 6 months. 

3. In order to streamline and expedite consideration of proposals, it has now been 
decided that the projects/activities covered under category 'B', shall be considered by the 
SEAC/SEIAAs in the respective States/UTs. The Ministry has issued another Notification 
number 5.0.1030 (E) dated 8th  March, 2018, amending the Notification dated 14th  March, 
2017 to that extent. 

4. In order to operationalize the Notification number 5.0.1030 (E) dated 8th  March, 

2018, following directions are being issued for compliance with immediate effect: - 

i. The proposals received up to 13th  September, 2017 on the Ministry's portal, shall be 
considered by the EAC or the SEAC/SEIAA in the respective States/UTs, as the case 
may be, in order of their submission. 

ii. All the proposals of category `13' projects/activities pertaining to different sectors. 
received within six months only i.e. up to I31h  September, 2017 on the Ministry's 
portal, but yet not considered by the EAC in the Ministry, shall be transferred online 
to the SEAC/SEIAAs in the respective States/UTs. 

iii. The proposals submitted directly for consideration of EC (in place of ToR), shall also 
be considered on the same lines, in order of their submission on the Ministry's portal. 

iv. All the projects of category 'B' pertaining to different sectors, although considered by 
the EAC in the Ministry and accorded ToR, shall be appraised for grant of EC by the 
SEAC/SE1AAs in the respective States/UTs. 

Indira Pay:war:1n Blum an, 

Jor Bagh Road, New Delhi- 1 I 000 I 

Dated: 15thMatc Ii, 201 /1 
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V. 
All projects/activities of all sectors, shall be required to adhere to the directions 01 
Honlale Madras High Court vide order dated 13'" October, 2017 while upholding the 
Ministry's Notification dated 1411' March, 2017. 

($_\ 

(Sharath Kumar Pallerla) 
Scientist "F" / Director 

To, 

1. The Chairman of all the SEAC/SEIAA of States/UTs 

2. The Member Secretary of all the SEAC/SEIAA of States/UTs 

Copy for information to: 

I. PS to Minister for Environment, Forest and Climate Change 

2. PS to MoS for Environment, Forest and Climate Change 

3. PPS to Secretary (EF&CC) 

4. PPS to AS (AKJ)/AS (AKM) 

5. PS to JS (GB)/JS (JT) 

6. All officers in IA Division 

7. Website, MoEF&CC 

8. Guard File 
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F. No2-11013/22/2017-IA.II (M) 
Government of India 

Ministry of Environment, Forest and Climate Change 
(Impact Assessment Division) 

Indira Paryavaran Bhawan, 
Jor Bagh Road, New Delhi-3 

Dated:16th March, 2018 

OFFICE MEMORANDUM 

Sub: Compliance of the order dated 14th  March, 2018 of Hon'ble High Court of 
Judicature at Madras in WMP Nos.3361 and 3362 of 2018, and WMP No.3721 of 
2018 in WP No.11189 of 2017 - reg. 

The Ministry has issued a Notification number S.0.804(E) dated 14th March, 2017 
under the Environment (Protection) Act, 1986 to appraise and regularize the projects, already 
taken up or under implementation without obtaining the prior environmental clearance in 
terms of the provisions of the EIA Notification, 2006 and thus identified to be in violation of 
the same. The Notification enables consideration of such proposals at Central level by 
providing one-time opportunity to submit the request in this regard within 6 months. 

2. Pursuant to the Ministry's Notification number S.0.1030(E) dated 8th March, 2018 
regarding consideration of proposals by the Expert Appraisal Committee or the 
SEAC/SEIAA depending upon the categorization of projects/activities (A or B) listed in the 
schedule to the Environment Impact Assessment Notification, 2006, the Ministry has issued 
Office Memorandum on 15'h  March, 2018 (copy enclosed) to operationalize the same. 

3. Hon'ble High Court of Judicature at Madras vide Order dated 14'h March, 2018 in 
WMP Nos.3361 and 3362 of 2018, and WMP No.3721 of 2018 in WP No.11189 of 2017, has 
directed as under: 

"24. In this view of the matter, considering that sub-douse (i)(d) of Stage IN of 
paragraph 7(0 of parent notification as contained in item No. 8(a) of the Schedule being 
housing projects, we deem it necessary to clarify that projects and project proponents falling 
under category done shall be governed by the 'public consultation' clause in the parent 
notification. 

25. With regard to the prayer of MOEF for extension of time for submission of 
proposals by project proponents, we are of the view that it will serve the ends of justice if 
time is extended by 30 (thirty) days from the date of delivery of this order in open court." 

4. In view of the above orders of Hon'ble High Court, following directions are being 
issued for compliance with immediate effect: - 

i. 

 

The project proponent, who have not submitted the proposals within six months 
window i.e. up to 13" September, 2017 in pursuance of this Ministry's Notification 
S.0.804 (E) dated 14th March, 2017, are required to submit the proposals within 30 
days, to the EAC for category A projects or the SEAC/SEIAA in the respective 
States/UTs for category B projects. 
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ii. (The project proponent, who have submitted the proposals on the Ministry's portal 
after 13th September, 2017 are also required to submit the proposals afresh within 30 
days, to the EAC for category A projects or the SEAC/SEIAA in the respective 
States/UTs for category B projects. 

iii. The projects/activities pertaining to all sectors, shall be considered as per the 
directions of Hon'ble High of Judicature at Madras vide Order dated 14th March, 2018 
in WMP Nos.336I and 3362 of 2018, and WMP No.3721 of 2018 in WP No.11189 of 
2017. 

iv. The directions issued vide this Ministry's OM dated 15th March, 2018 shall continue 
to apply. 

5. 	This issues with approval of the competent authority. 

teggn \ 
(Sharath Kumar Pallerla) 

Scientist F/Director 

To, 

1. The Chairman of all the SEAC/SEIAA of States/UTs 

2. The Member Secretary of all the SEAC/SEIAA of States/UTs 

Copy for information to: 

1. PS to Minister for Environment, Forest and Climate Change 

2. PS to MoS for Environment, Forest and Climate Change 

3. PPS to Secretary (EF&CC) 

4. PPS to AS (AKJ)/AS (AKM) 

5. PS to JS (GB)/JS 

6. All officers in IA Division 

7. Website, MoEF&CC 

8. Guard File 
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